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EXPEDITED  APPEAL  AND  BRIEFING  SCHEDULE 
AND  FOR  AIsfs  INJUNCTION  PENDING  APPEAL 
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THOMAS  F*  ^"^^^Appellants  come  before  this  Court  on  an  emergency  basis 
CLERK 

because  the  District  Court  failed  to  take  action  to  halt  self- 
evident  copyright  infringement  and  acknowledged  deception  in  the 
sale  of  video  games  in  the  frenzied  pre-Christmas  market.  Plain¬ 
tiff  s-Appellants  own  exclusive  rights  to  PAC-MAN,  the  most 
popular  and  successful  video  game  in  history.  Def  endants-Appellees 


a  t„t  basis  an  infringing  video 
recently  began  marketing  on  this  moment 

-U-  K-C'  M“'hltin'  “dretaUe”  *”  like  p AC -HAN " 

promoting  and  merchandizing  K.C.  *****  ^  ^  ^ 

and  "Odyssey's  Idef endants '  1  PAC-HAN.  Appe 
flooding  the  pre-Christmas  market  1th  infrmgr  *  _ 

games,  totally  sapping  the  demand  for  a  home  versi 
and  forever  altering  the  states  gno  each  that  this  Const  wo  Id 
be  unable  to  grant  appellants  full  remedy  or  relief. 

of  the  essence  in  this  matter. 

Pursuant  to  Rules  2  and  27,  Fed.R.App.P. ,  plaintiffs- 

appellants.  Atari,  Inc.  ("Atari")  and  Midway  Mfg.  Co.  ("Midway") 
hereby  move  this  Court  to  hear  this  appeal  on  an  expedited  basis. 
Pursuant  to  Rule  8  (a).  Fed.  R.App.P.,  and  Circuit  Rule  6,  appellants 
further  move  this  Court  for  immediate  entry  of  an  injunction 
pending  appeal  granting  them  emergency  relief  against  the  copy¬ 
right  infringement,  deceptive  practices,  and  unfair  competition 
described  in  their  Verified  Complaint  and  Motion  for  a  Preliminary 
Injunction  (Exhibits  A  and  B  hereto).  In  support  of  this  motion, 
appellants  state: 

1.  Midway  manufactures  and  distributes  a  coin-oper)ated 
video  game  known  as  "PAC-MAN,"  sales  of  which  have  exceeded 
$150  ,000 ,  000 .  — /  In  the  words  of  appellees'  trial  expert,  PAC-MAN 
is  "indisputably  the  most  popular  coin-operated  game  in  the 
country."  Midway  owns  the  United  States  copyright  registration 
covering  the  audiovisual  content  of  the  PAC-MAN  video  game  as  well 


*/  A  copy  of  a  PAC-MAN  brochure  (Plaintiffs'  Exhibit  ("PI 
Ex.")  4)  is  attached  as  Exhibit  D  hereto. 


■n  j-  ->  T**  i  llOl-ClS 

as  the^tfldemark  PAC-MAN  in  the  United  States.  mDUter 

exclusive  license  rights  In  the  horns  video  and  persona  co^  ^ 
field  under  the  PAC-MAN  copyright  and  trademark, 
date  committed  over  $1.5  million  for  the  licensing,  developme 
advertising  and  promotion  of  its  authorized,  licensed 
home  video  game,  and,  by  January  1982,  Atari's  investment  in  its 

PAC-MAN  game  will  exceed  $5.5  million.  Atari  has 

booked  orders  for  over  1,000,000  PAC-MAN  home  video  games, 

ai-ai-i  '  s  PAC-MAN  is  the 


representing  sales  of  over  $24,000 


nnn 


largest  selling  home  video  game  cartridge  in  history. 

2.  In  the  November  16,  1981  issue  of  Newsweek 
magazine i  defendant-appellee,  North  American  Philips  Consumer 
Electronics  Corp.  ("North  American")  introduced  a  home  video 
game  known  as  "K.C.  Munchkin."-/  Since  this  introduction,  North 
American  has  extensively  advertised  and  promoted  K.C.  Munchkm 
as  a  part  of  its  Christmas  1981  marketing  effort.  North  American 
initially  shipped  a  few  K.C.  Munchkin  games  to  selected  retail 
dealers.  However,  shipments  of  large  quantities  of  the  K.C.  Munchkin 
games  into  retail  outlets  throughout  the  country  were  to  commence 

t*  ) 

in  December  1981. 

3.  When  the  K.C.  Munchkin  game  came  to  Atari's  atten¬ 
tion  in  mid-November,  Atari  immediately  recognized  that  K.C. 

Munchkin  was  an  adaptation  into  the  home  video  game  format  of 
the  copyrighted  PAC-MAN  coin-operated  video  game.  Atari's  worst 


*/ 


A  copy  of  the  advertisement  for  K.C.  Munchkin  (PI.  Ex.  6) 
is  attached  hereto  as  Exhibit  C  hereto. 


t.„.  «„  »-  »<>«„  American's  ie.iers  b*»  ^  ^ 

eivortisin,  and  passin,  the  K.C.  «unel*in  dame  o££  at  ™  _ 
as  -just  like  PAC-MAA,"  "odyssey's  [defendant's!  r'"v-  M 

and  as  a  "PAC-MAN  type  game." 

4.  As  a  result,  on  November  18,  1981  (two  days 

the  introduction  of  K.C.  Munchkin) ,  appellants  filed  their 


Verified  Cgmplaint  and  immediately  sought  a  Temporary  Rest 
ing  Order  and  a  Preliminary  Injunction  to  enjoin  further 
advertising,  distribution  and  sale  of  the  K.C.  Munchkin  video 
game  because  it  infringed  appellants’  registered  copyright  in 
the  PAC-MAN  audiovisual  work  and  because  of  the  unfair  competition 


and  deceptive  trade  practices  which  were  occurring.  The  District 
Court,  at  defendants-appellees '  request,  postponed  an  evidentiary 
hearing  on  plaintiffs'  motion  for  a  preliminary  injunction  until 
November  25,  1981.  The  District  Court  received  evidence  and 
heard  arguments  of  counsel  on  November  25  and  30.  The  District 
Court  released  its  Memorandum  of  the  Court’s  Findings  of  Fact  and 
Conclusions  of  Law  denying  plaintiffs’  preliminary  injunction  at 
4:30  P.M.  on  December  4,  1981.  The  District  Court  also  denied 

r 

plaintiffs'  oral  motion  for  &n  injunction  pending  appeal.—/  ) 

5.  Appellants  immediately  appealed  the  District 
Court’s  denial  of  their  motion  for  a  preliminary  injunction.^/ 


V 


—  A  COpy  of  the  Notice  of  Appeal  is  attached  as  Exhibit  H. 


The  Minute  Order  denying  plaintiff s-appellants '  motion  for 
preliminary  injunction  and  staying  the  time  for  interloctury 
appeal  pending  filing  of  the  District  Court’s  Findings  and 
Conciusions  is  attached  as  Exhibit  E;  the  Court's  Memorandum 
(  Mem.  )  of  its  Findings  of  Fact  and  Conclusions  of  Law  is 
attached  as  Exhibit  Fj  and  the  Minute  Order  denying  plaintiffs’ 
motion  for  an  inunction  pending  appeal  is  attached  as  Exhibit  G 


iai  of  preliminary  injunctive 

The  District  court’s  dental  of  pro 

relief  was  a  clear  abuse  of  discretior  re£uSing  to 

District  court  erred  as  a  ..tier  .1  U.  »■  „ 

consider  clear  evidence  ol  North  M.riC.n 

,21  icnoring  the  overwhelming  showing  that 
a  paC-MAN  (2>  ignoring  ^  slmllarity 

American’s  dealers  recognised  the  high  K  C_ 

between  K.O.  Munchkin  and  PAC-MAN  W  advertising  an  =e 

xunchkin  a.  -the  same  as  PAC-MAN-  and  -,«*  like  PAC-MAN’’-',  - 

■  nf  K  C  Munchkin  3-S  just 

(3)  holding  that  the  passing  off  °  h 

PAC-MAN,"  "a  PAC-MAN  game,"  and  "Odyssey's  [defendants']  PAC-MAN 
by  North  American's  dealers  is  not  a  deceptive  trade  practice 
or  unfair-,  competition  because  the  labels  used  on  the  K.C.  Munchkin 
product  are  not  similar  to  the  labels  used  on  PAC-MAN. 

,6.  In  declining  to  afford  the  proper  scope  of  protec¬ 
tion  to  the  copyright  covering  one  of  the  most  popular  audiovisual 
works  in  its  field,  the  District  Court  applied  an  incorrect  legal 
standard.  The  magnitude  of  the  District  Court's  error  on  the 
infringement  issue  is  made  clear  from  the  side-by-side  pictures 
of  the  PAC-MAN  and  K.C.  Munchkin  video  games  submitted  herewith 

J\  I 

as  Group  Exhibit  J.  These  photographs  (which  are  part  of  the  ‘ 
video  tape  in  evidence  (PI.  Ex.  8)  illustrating  the  two  games) 
show  the  substantial  similarity  of  the  overall  visual  appearance 
of  PAC-MAN  and  K.C.  Munchkin,  including  the  common  characters 
which  appear  and  similar  events  which  take  place  in  the  audiovisual 
sequence  of  both  games.  Based  on  the  self-evident  similarity  of 


J  Copies  of  two  retail  ads  by  North  American  dealers  (PI.  Exs . 
9  and  18)  describing  K.C.  Munchkin  as  a  "PAC-MAN  game"  and 
"PAC-MAN  type  game"  are  attached  as  Exhibit  I. 
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likelihood 


the  games  alone,  appellants  have  a  very  subs 

of  prevailing  on  the  merits  of  their  appeal.  , 

a=  filed.  North  American  s 
7.  Even  after  this  suit  was 

.  *  ^  MK  C.  Munchkin"  game  as 

dealers  have  continued  to  refer  o  ^ 

"just  like  PAC-MAN,"  "Odyssey's  PAC-MAN,"  "the  same 

Of  all  of  the  North  American  dealers  visited  by  plain 

investigator,  Thomas  Gallo,  only  one  failed  to  equate  K.C. 

Munchkin  to  PAC-MAN  in  the  course  of  attempting  to  sell 

K.C.  Munchkin  video  game.  (Hearing  transcript  ("Tr.")  108). 

The  District  Court  erred  as  a  matter  of  law  in  ignoring 

evidence,  which  proves  not  only  appellants'  unfair  competition 

claim  but  also  the  infringing  character  of  the  K.C.  Munchkin 

game . 


8.  The  substantial  similarity  between  K.C.  Munchkin 

and  PAC-MAN  is  not  surprising.  North  American’s  development 

project  for  K.C.  Munchkin  was  initiated  after  North  American's 

executives  learned  of  the  popularity  and  success  of  PAC-MAN , 

and  with  admitted  knowledge  of  and  access  to  the  PAC-MAN  game. 

(Mem.  2).  Moreover,  while  its  game  was  under  development.  North 

American  contacted  Midway  to  request  a  license  under  the  PAC-MAN 

*  ) 
copyright  and  trademark,  only  to  learn  that  Atari  had  instead  obtained 

the  home  video  rights  to  "PAC-MAN.”  (Mem.  11).  Nevertheless,  North 

American  went  ahead  with  a  "careful,  conscious  decision"  to 


V 


In  addition  to  live  testimony,  plaintiffs'  introduced  docu¬ 
mentary  evidence  before  the  District  Court  on  this  issue. 
Copies  of  advertisements  for  North  American’s  K.C.  Munchkin 
lts  ldentlfication  with  PAC-MAN,  (PI.  Exs  10  11 

Exhibit  ?rhereto?h6d  her6t°  35  Gr°UP  Exhibit  K-  See  also' 


and 


•  « v>  cosnisti^* 

introduce  K.C.  Munchkin  after  making  only  ,7) 

m  13,  gtipulation  of  »*•«■■*-  hlgh 
Finally,  the  spontaneous  recognition  by 
degree  of  similarity  between  the  games  and  imprope 
references  to  PAC-MAN  in  promoting  sales  of  K.C.  Munch 
as  no  surpirse  to  North  American.  North  American  antic  p 
this  reaction  and  the  current  deceptive  trade  practices 
nal  memoranda.—/  The  District  Court  erred  as  a  matter  of  law 
in  ignoring  this  plain  evidence  of  North  American’s  intent  to 
copy  the  copyrighted  PAC-MAN  audiovisual  work  in  violation  of 


plaintiffs'  proprietary  rights  in  PAC-MAN. 

9.  The  District  Court  also  committed  a  clear  error  of 
law  in  holding  that  the  evidence  of  dealers  passing  off  K.C. 
Munchkin  as  PAC-MAN  was  not  evidence  of  unfair  competition  or 
deceptive  trade  practices  because  the  labels  for  the  two  games 
are  not  similar.  (Mem.  20).  Although  similarity  of  product 
labels  can  establish  the  basis  for  an  unfair  competition  claim, 
label  similarity  is  not  a  prerequisite  for  proving  unfair  com¬ 
petition  as  the  District  Court  erroneously  held.  Here,  the 
/ 

spontaneous  recognition  by  North  American's  dealers  that  K.C.  ^ 
Munchkin  copies  PAC-MAN,  and  the  resultant  passing  off  of  K.C. 
Munchkin  as  PAC-MAN,  not  only  proves  appellants’  copyright  infringe 
ment  claim  but  also  represents  a  classic  case  of  deceptive  trade 


hereto  °f  ***  Stipulation  of  Facts  is  attached  as  Exhibit  L 

**/ 

Copies  of  these  memoranda  (Def.  Exs.  21  and  22) 
as  Exhibit  M  hereto.  ' 


are  attached 


immediate  injunction 


practices  and  unfair  competiti  ^  halt  the  public 

^hol^^ue  on  this  independent  ground,  ^  distribution 

deception  and  damage  to  appellants  cau 

•Hi 

of  K.C.  Munchkin.  . 

10  The  requested  injunction  pending  appea 

urgently  necessary  tc  preserve  this  Court's  jurisdiction  to 

provide  effective  relief  on  appeal-  Unless  enjoined,  Nor 

American  ^iii.  (1.  continue  to  s.il  copies  of  its  infringing 

K.C.  Munchkin  game  during  the  peak  Christmas  season,  (2)  . 

exhaust  the  pent-up  market  demand  for  the  incredibly  popular 

PAC-MAN  home  video  game;  (3)  successfully  preempt  Ata 

right  to  sell  the  authorized,  genuine  licensed  PAC-MAN  home 

video  game;  and  (4)  continue  to  cause  public  deception  and 


irreparable  damage  to  appellants  by  passing  off  K.C.  Munchkin 
as  PAC-MAN.  North  American*  s  own  witnesses  conceded  the  seasonal 
nature  of  the  market  for  these  video  games  and  also  that  timing 
is  of  the  essence  in  marketing  popular  video  games.  Thus ,  if 
an  injunction  pending  appeal  is  not  entered.  Atari  and  Midway 
will  be  denied  any  opportunity  for  effective  relief  when  the 
Court  of  Appeals  ultimately^  corrects  the  District  Court's  errtprs 
of  law  in  applying  settled  of  principles  of  copyright  and  unfair 
competition  law. 

11.  There  is  no  way  that  plaintiffs  can  ever  be  compen¬ 
sated  for  the  continuing  injury  to  their  exclusive  rights  in  the 
PAC-MAN  copyrighted  work  if  North  American  is  permitted  to  con¬ 
tinue  advertising  and  marketing  its  K.C.  Munchkin  game  with  the 
attendant  retail  confusion  and  misrepresentation  the  evidence 


observer 


that  the  ordinary 

reveals.  The  retail  evidence  proves  ^  J|C_MAN.  ™at' 

views  K.C.  Munchkin  as  the  home  versl°^  merit  0f  appeUantS 

without  more,  demonstrates  both  the  u  relief  pending 

appeal  and  the  urgency  of  providing  inDunctxv 

,  bv  this  appeal. 

determination  of  the  issues  pos  that  appel^antS 

12.  Th.  District  court  „otin,  that  the 

have  suffered  irreparable  rn]ury,  a  so  heJ.e_  ovmer- 

-  •  n-inrv  be  presumed  where , 

law  requires  that  such  xnDury  ^  District 

ship  of  a  valid  copyright  is  conceded.  (Mem.  • 

r  to  note  the  "great  monetary  value"  of  appellants 
Court  went  on  to  note  tn  g  investment 

rights  4).  iudedin,  Hidway's  e„or»ous  success  aud 

i„  pac-MAM  (M-.V  and  Atari's  "large  investment"  rn  and  paymen 
o£  ,  "substantial  sum"  a.  royalties  for  "future  distribution 
[of  PAC-MAN]  for  home  video  and  personal  computer  use."  (Mem.  5)  . 
in  contrast,  the  District  Court  made  no  finding  as  to  an*  hard¬ 
ship  to  defendants-appellees  were  a  preliminary  injunction 
entered.  Accordingly,  it  is  plain  that  the  balance  of  hardship 
tips  decidedly  in  appellants'  favor.  Accordingly,  all  of  the 
elements  for  the  issuance  of  an  injunction  pending  appeal  have 
been  established  under  the  tule  of  Adams  v.  Walker,  4  88  F.2d  ) 

1064,  1065  (7th  Cir.  1973). 

The  manifest  failure  of  the  District  Court  to  follow 
controlling  copyright  and  unfair  competition  precedent,  the 
extraordinary  injury  being  suffered  by  appellants,  the  minimal 
impact  an  injunction  would  have  on  North  American,  and  the  public 
interest  in  avoiding  retail  and  consumer  confusion  and  misrepresen¬ 
tation,  all  mandate  that  this  appeal  be  heard  on  an  expedited 
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Wtm  I  „tly  be  entered  pending 

basis  and  that  an  injunction  pro  P 

*PP“1'  st  ,  briefing  schedule  «U»9  f°r 

Appellants  suggest  a  ^  business 

^  by  th©  cio^ 

the  filing  of  their  brief  on  appe  establishing 

of  the  second  day  following  this  C  filed  within 

,  brief  to  be  nACW 

the  briefing  schedule,  for  aPPel  e  ^  fQr  appellants' 

a  similarly' shortened  two-day  time  perio  , 

reply  to  be  filed  one  day  thereafter,  followed  by  early  oral 


argument. 


The  grounds  for  this  Motion  are  set 


forth  more 


fully 


m 


the  accompanying  memorandum. 


Respeefefully  submij^t^^ 


/ 


Daniel  W.  Vi t turn,  Jr. 

/  Robert  G.  Krupka  / 

'  David  E.  Springer 
Martin  L;  La god 
KIRKLAND  &  ELLIS 
200  East  Randolph  Drive 
Chicago,  Illinois  60601 
(312)  861-2000 


Attorneys  for  Plaintiff -Appellant 
Atari,  Inc.  . 


A.  Sidney  Katz 
Donald  L.  Welsh 
FITCH,  EVEN,  TAB IN ,  FLANNERY 
&  WELSH 

135  South  LaSalle  Street 
Chicago,  Illinois  60603 
(312)  372-7842 


Attorneys  for 
Midway  Mfg. 


Plaint if f -Appe 11 ant 
Co. 


_  of  SER^iSS 

tnat  on  December  7 , 

tt-  ,  certn-J 

.  _-i  w  vitturo,  '  Motion  or 

X,  Daniel  w.  Emergency  » 

of  the  foregoing  for  an 

q8l  1  caused  a  copy  '  Briefing  Schedu 

Expedited  Appeal  an  Theodore  W. 

Appellants  for  hand  delivered 

Injunction  ^  ^  t.  WiUi-.  — «<  2ooo_ 

Anderson ,  Gregory  B.  BegG  ^  „ashington  street.  Room 

whlisms,  WDBRS0S  s  0LS  ' 

Illinois  60602.  •  ? 

Chicago,  Him  ^ 

_  / 


/  / 
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